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Clients pay when financial statements don’t add up

Very few words cast as much 
fear into a lawyer’s heart as 

the word “error.” Lawyers are 
reminded on a regular basis to 
avoid errors, and with the efforts 
of the law society, professional 
development through CPD is now 
mandatory. Although avoiding 
the more obvious and egregious 
errors is usually uppermost in a 
lawyer’s mind, it is often the more 
subtle mistakes that end up cost-
ing clients the most in the long 
run, and have the gravest conse-
quences to the lawyer’s reputation 
among colleagues and the judi-
ciary. The problem with these 
more subtle errors is that they 
have a long-lasting and expensive 
impact on the case.

One of the family lawyer’s 
most common errors involves 
paying inadequate attention to 
the completion of a client’s 
financial statements at the 
commencement of a matter, 
whether it involves litigation or 
simply negotiation. Quite often 
this task is delegated to a clerk 
as a purely procedural or 
administrative matter. This is a 
dangerous and potentially 
costly mistake. Not only is the 
client’s financial statement a 
sworn document which is sub-
ject to legal standards and 
requirements, but it is also the 
foundation for the client’s legal 
position, both initially and later 
on as the matter progresses. 
Lawyers who pay too little 
attention to completing a 
client’s initial financial state-
ment often find themselves 
watching their client being 
cross-examined at trial on the 
same inadequate document, 
while wishing they could turn 
back time. While many family 
law cases do indeed settle 
before court, it’s unwise to rely 
on such an outcome to afford a 
lack of due care, thoroughness, 
and attention. Indeed, counsel 
have absolutely no excuse that 
justifies such an approach.

It is easy to see the downside 
of having to rely on an ill-pre-
pared document at trial. But 
even in the context of pre-litiga-
tion negotiations, a poorly com-
pleted financial statement will 
serve no other purpose than to 
fuel further mistrust between 
parties and push them to the 
litigation track.

It is therefore vital to estab-
lish standard procedures and 
routines in connection with the 
preparation of financial state-

ments. While a good family law 
clerk can be helpful in assisting 
with the process, the clerk does 
not replace the lawyer. The law-
yer must make it part of his or 
her standard practice to assess 
the completeness and accuracy 
of the finished work product, 
and to consider its potential 
impact on the legal position of 
the parties. 

As a practical point, it is also 
good practice for counsel to 
stringently avoid delivering a 
financial statement which con-
tains figures that are merely 
estimates or approximations. 
While such guesswork can be 
useful in internal drafts and 
works in progress, it rarely 
assists in moving the matter for-
ward once produced. In fact, 
such financial statements often 
raise more questions than they 
answer, which in turn defeats 
the purpose of producing them 
to begin with. 

In Buttrum v. Buttrum [2001] 
O.J. No. 1390, Justice Catherine 
Aitken wrote a strongly worded 
decision reminding counsel of 
their obligation: “Lawyers must 
devote their full attention to the 
accurate completion of financial 

statements…I caution lawyers 
that they are providing poor ser-
vice to their clients if they dele-
gate responsibility to their cli-
ents to figure out how to 
complete the forms, with the 
lawyers’ assistants merely typing 
them. Completion of a client’s 
financial statement must be 
done under the direction of the 
lawyer. The lawyer must ask 
pertinent questions to ensure 
that disclosure has been accur-
ate and complete, the form has 
been filled in clearly, and all 
necessary notes and explana-
tions have been added to make it 
comprehensible to the opposing 
client, the opposing counsel and 
the court.”

In most cases, a lawyer cannot 
simply and blindly rely on the 
statements made by their cli-
ents. While lawyers are not 
required or expected to “cross 
examine” their clients when 
completing their financial state-
ments (although the completion 
of this exercise is a good idea), it 
is important to make sure that 
the information provided is 
complete, accurate and sup-
ported. 

In another decision in the 

same year, Justice Aitken 
addressed a claim of “ignor-
ance” by a lawyer: “The role of a 
lawyer representing a family 
law client goes beyond being a 
conduit of unclear information 
from the client to the court. The 
court expects the lawyer to ask 
pertinent questions, identify 
ambiguities, seek clarification 
from the client and third par-
ties if necessary and then 
present meaningful informa-
tion to the court.” (Bhoi v. Bhoi 
[2001] O.J. No. 4864.)

While both decisions have been 
written over 12 years ago, their 
words continue to ring true today.

In summary, financial state-

ments and financial disclosure 
form the foundation for resolv-
ing family law disputes. It is 
worth remembering that finan-
cial statements are not a mere 
formality which must be com-
pleted, but an essential step in 
formulating and supporting the 
client’s legal position through-
out the entire case.
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Lawyers who pay too little attention to 
completing a client’s initial financial statement 
often find themselves watching their client being 
cross-examined at trial on the same inadequate 
document, while wishing they could turn back 
time.
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